
August 1, 2003 
RECEIVED 

AUG - 1 2003 hlh Marlene Dortch, Secretary 
Federal Communications Commission 
2 0  M;lb.;lcliu.;etts Avcnuc, NE, Suite 110 
\V.i\h i  ngtoii, DC 2(1002 

?rnkn&L COMMUNICATIONS C0LIMISsK)U 
DFFlCE 3F THE SECHETAAV 

R E  Wr Docket No. 03- 128 Nationwide Programmatic Agrecnicnt 

Dear Ms Dortcti 

The Board of Dirrctors ot the National Conference of State Historic Preservation 
Olhcers at the i r  July 12, 2003, meting consldcred the materials the Federal Communica- 
tion. Cornmi.;ioii (FCC) distributed June 9, 2003, concerning a proposed Programmatic 
Agreemeiit with thr Advlwry Council on Historic Preservation (ACHP) and the National 
Confcrcnce 

T h e  Board was disappointed that this draft, as previous versions, has omitted provi- 
sions proposed by the National Conference. The Board authorized me to inform you that 
t h e  FCC and the ACHP should not assume that the Natlonal Conferencr will sign the June 
9 clocuincnt. I n  this letter the National Conference restates its strong concern regarding the 
following f o u r  i s ~ c s  not adequately addreswd in the draft agreement, and we offer a num-  
ber of comments and rccommendations 

I s u e \  iiot adequately addressed in t h e  Programmatic Agreement 

1 

:I 

b 

2 

Area of potential effect (APE): Mandatory radiub for all towers, particularly for t o w  
ers 1.000 feet or  taller 
For towers 1,000 fcct or taller, the APE 5hould be individually determined by the 
applicant with the concurrence of the State Historic Preservation Officer (SHPO) 
(See comment #I9 below.) 
In exclusion areas, tor towers lesb than  I,OOO fect in height, t h e  radius for setting the 
APE shotild be 400 teet or the hcight of thc tower, whichever is taller (See comment 
# X below ) 

Lack of iioticr to SHPO (although local goveriimcnts are notified) when companie.; 
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are building in exclusion zoneb. (See comment #IO. )  

3 Lack ot an opt out provision for individual SHPOffices to identify area of known or 
predicted Iiistoric properties to be removed from an exclusion zone. (See comment 
#4 ) 

4 Requirement for consultants to indicate their qualifications on the stibmision form. 
(See comment # 3  Submission Form Packet.) 

Finally, the document is not as clciir iis it could be in addressing the role5 of Indians 
i n  the Section 100 process aiid diffcrcntiating among IOl(d)(2) Tribal Historic Prehcwatioii 
Olt‘icers, non 101(d)(2) tribal land.; wliere the SHPO maintains the conultative role in the 
Section I O 6  process, and sacrcd hitch o f  interest to a tribe off tribal lands. Further, since the 
agreement doe.: not apply to tribal lands, SHPOs will be conducting a differcnt Section 106 
procebs on and off tribal lands. 

The National Conference acknowledges the improvements undertaken by thc Fed- 
eral Communications Commission to improve the Section106 process: hiring a cultural re- 
sources specialist to address historic preservation issues, supporting the necessity to have 
historic prrsrrvation profeshionals making historic preservation assessments for applicants, 
and iiivtituting enforcement proceedings against applicants who had ignored Section 106 
rcbiew requircmcnts. 

We look fonvard to discussing thehe points with the Wireless Bureau and the ACHP. 

General comments 

Statement of Chairman Michael K. Powell 

I FCC Environmental and Historic Preservation Action Plan-What is this plan? 

Appendix A: Nationwide Programmatic Agreement 

1 A-1 The title includes the word “Certain” before “Undertakings”-does that imply 
there are FCC undertakings nor included in this agreement? 

A-ILnumbering the WHEREAS clauses would have made commenting easier. 

A-3 second WHEREAS-what is the implication of the word “practicable” uhed to 
describe coii.:ultation with tribal governmcnts? 

2 

3. 
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A-3 7“‘ W HEREAS-The National Conference appreciates including the reference t o  
qualified professionals and in the 8”’ WHEREAS clause the reference to the FCC’s 
hiring a cultural resource professional 

A-4, I D. Exemption tribal  lands^ 

a. The  exemption ot tribal lands f rom the agreement while at  the same time in-  

cluding rcfcrences to THPOs makes the document confusiig. 

For tribal lands wlicre thc Sccrctary of the Interior has not designated a 
Tribal Historic Preservation Otficer (THPO), the Applicant’s contact point 
for Section 106 is the SHPO (See top of A-5) The official designation by the 
Sccrctary is inecessary to eliminate the SHPO’s 106 authority on tribal lands. 

b 

A-0 to 7 11. Definitions-the meaning of “undertaking” as it pertains to the agree- 
m e n t  is iiot included. I t  might be helpful to have a layman’s definition in the agree- 
ment (Attachment 2 while appropriate for practitioners, is not clear to people out- 
side the telecommunication?, field. ) 

A-8, 111 Exclusions 4 -This provision excludes all towers of 400 feet or  less i n  indus- 
trial areas. The  term “government-office” is confusing. Does i t  mean just govern- 
ment offices or all offices” Thc addition of the reference to structures 45 years or 
older is helpful and an improvement over earlier drafts. 

A-8, 111. Exclusions 4 -The use of the word “structure” (last line on page 8) should 
be changed t o  “property” to include such property types as cemeteries and historic 
districts that are 45 years old or older. 

A-8 to 9, 111. Exclusions footnote 4-The Conference believes the Ohio proposal-400 
feet or  a distance equal to the height of the proposed facility-merits inclusion. For 
towers less than 1,000 feet in height, the radius for setting the APE should be 400 
fect or  the height of the tower, whichever is taller. 

A-Y, 111 Exclusions footnote 5-The Conference believes the inclusion of an “opt 
out” provision I S  meritorious, particularly since the exclusionary language is so broad 
and may have the unintended consequences of unnecessarily, adversely impacting 
Historic Properties States must be allowed to consider impacts to known National 
Rrgistrr listed o r  eligible propcrties, and based on such knowledge, must be allowed 
to modify exclusion areas 

A-Y, I l l .  Exclusions-For exclusionary areas, applicants will provide no notice to thc 
SHPO of tower activity. The National Conference is very concerned about this provi- 
sion If the Applicant is providing notice to a local government (see Section V Pub- 
lic Participation and Consulting Parties, A-15) about tower construction in an exclu- 
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sioii mic,  a contemporary notice to the SHPO should not create an adminihtrative 
burden An alternative iioticc, could be provided through a FCC web site that indi- 
cates a11 prospectivc sites for towers with location (linked to a standard map), height, 
date information pobtcd, and Applicant name. 

A-9, 1 1 1  Exclusion5 5 Area of Potential Visual EffectiStandard Radii -This exemp- 
tion remains problematic to the NCSHPO. The  NCSHPO wants to make sure that 
IO6 review occurs when a proposed Facility has the potential to impact a National 
Rcgivter listed or  eligible property within the 200 of the outer boundary of the ex- 
empted land uses. Examples include historic railroad depots and hotels, historic 
buildings adjacent to highways, and historic districts whose boundary is the highway. 

Excluions-The Coiifercnce does not see language in this section, o r  in the Agree. 
ment that provides for the f u t u r c  climination of obsoletc towers. 

A- LO, 111. Exclusions B-This alternative has the effect of negating the benefits to 
industry ot the exclusion provision. This provision I S  not an appropriate place to ad- 
d r e s  FCCirribal communications. 

A-I 1. IV.  Participation of lndian Tribes and Native Hawaiian Organizations-The 
National Conference prefers Altcrnativc A, prepared by the Working Group 

A- I I ,  TV Tribal Participation- 

a. Since tribal lands arc excluded from this agreement, rcfercnces to tribal lands 
may be confusing. 

Where there is no THPO,  the SHPO is rehponsible for 106 within that State. 

Some provision 5hould be included for communication by the Applicant w i t h  
the SHPO whose consultation is required for determinations of eligibility, 
including for properties of religious or  cultural significance. 

It may be important to includc a definition (IV. F.) of “additional time as rea- 
sonable”. 

b 

c. 

d 

A-13, 1V. Tribal Participation G.-It will be important for the Applicant to keep the 
SHPO informed about communications between tribes and the Commission. Except 
for tribal lands under the jurisdiction of a Tribal Historic Preservation Officer, t h e  
State Historic Preservation Officer remains the point of contact for Section 106 com- 
meiitb.  

A- L7,lV Tribal Participation H . 4  i:, possible that more than one tribe may attach 
hignificance to historic properties in the same geographic location. 
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A- I O .  V. Public Participation and Consulting Parties F-This paragraph appears to  
imply a rclationship between SHPOs and local governments with religious propcr- 
tie\ Is this intended? 

A- 17, VI Idcntification, etc.-For towers 1,000 feet or taller, the APE should be indi- 
vitlually dctcrmincd by the applicant and the SHPO. 

A-18, VI Identification, etc B 2.b.-The Conference appreciates the inclusion of the 
capability to determine ail alternative APE. 

A- 1‘9, VI Identification, etc, D 2 -Should the Applicant and/or the SHPO be able to 
resolve questions about eligibility by going directly to the Keeper? Adding the Com- 
miwon may unnecessarily prolong the review. 

A-lY, VI Identification, etc., E. 3 -The Conference draws the attention of SHPOs to 
this rclationship of “effect” to “significant features.” 

A-20 ff, VI1 Procedureh-The Conference draws the attention of SHPOs to the ad- 
herence to the 30-day rule 

A-20 44, VT1. Procedures-The Confercncc raises the issue as to why only Applicant5 
may contact the Commihsion if a failure to agree exists SHPOs should have the 
same option. 

A-23, VI1 Procedures D. 2 -Does the agreement mean to include the Council in ei’ 
ery determination of adverse effect (by sending all the material to them)? 

A-25, X Conbtruction Prior, C 3-6 -The Commission needs to look at  the language 
and make sure it is clcar who is required to submit material and reports to whom. 

A-27, XIV Review-Who is to  call the annual meetings? I assume i t  would be the 
FCC. 

Submission Formipacket for Nationwide and Collocation Agreements 

Would it make sense to have just m e  form? Both seem to be very similar. 

The introductory material seems unnecessarily ponderous 

Thc form, need to indicate the name and qualifications of the individual consultant 
who IS doing the IO6 work. 

Attachment 2 List of  FCC Activities Covered 

This continues to be a document un-penetrable to non-FCC specialists The FCC 
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h i u l d  bc ablc to iitdicate how it  detines “undertaking” for this agrecmcnt in plain English. 

6 

Appcndix B Regulatory Flexibility Analysis 

This i s  a ncw documcnt What is its purpose and relationship to t h e  programmatic 
agreement? 

Siiiccrely. 

I 

tdward  F. Sandcrwn, President 
N,itioiial Trust for Historic Preservation 

cc’ Board of Directors, National Conference of State Historic Preservation Officer5 
Charlene Vaughn, Advisory Council on Historic Preservation 


